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ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DANIEL DUANE GRABE,
)
)
Defendant-Appellant.
)
________________________________)

NO. 44439
ADA COUNTY NO. CR-FE-2015-11916
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Daniel Duane Grabe pled guilty to one count of
trafficking in marijuana and one count of possession of a controlled substance with
intent to deliver. He received a unified sentence of thirteen years, with three years
fixed. On appeal, Mr. Grabe contends that the district court erred in failing to reduce his
sentence in light of the additional information submitted in conjunction with his Idaho
Criminal Rule 35 (hereinafter, Rule 35) motion.
This Reply Brief is necessary to address the State’s misstatement that the
marijuana weighed more than five pounds. (Respondent’s Brief, pp.1-2.)
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Grabe’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.

ISSUE
Did the district court abuse its discretion when it declined to reduce Mr. Grabe’s
sentence pursuant to his Idaho Criminal Rule 35 Motion?

ARGUMENT
The District Court Abused Its Discretion When It Failed To Reduce Mr. Grabe’s
Sentence In Light Of The New Information Offered In Support Of His Rule 35 Motion
The State claims that the package intercepted by the postal service “contained
‘approximately 5.59 pounds’ of marijuana” (Respondent’s Brief, pp.1-2), however, the
State fails to acknowledge that while the total package weight was 5.59 pounds, the
actual weight of the controlled substance inside the package was under five pounds.
(1/28/16 Tr., p.4, L.21 – p.5, L.3; R., p.73.)
Idaho Code § 37-2732B(a)(1)(A) bases the mandatory minimum sentence on
the “quantity of marijuana involved,” not the total package weight. The weight of the
marijuana was below five pounds, which placed Mr. Grabe’s mandatory minimum
sentence at one year. I.C. § 37-2732B(a)(1)(A). After the district court sentenced this
first-time felon to an aggregate unified sentence thirteen years, with three years fixed,
he filed a Rule 35 motion asking the court for leniency, which the court denied. (1/28/16
Tr., p.8, Ls.19-22; R., pp.91-92, 103-108, 111-113; PSI, pp.6-7.) The order denying the
motion for leniency identified the total package weight of the marijuana as five and one-
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half pounds, and the court’s decision to deny Mr. Grabe’s motion appears to be based
on a misunderstanding that the total package weight was not the same as the amount of
marijuana inside the multiple heat-sealed packages. (R., p.113.)
Where Mr. Grabe submitted additional information that he presently had no
felony or misdemeanor cases pending against him, and that he desired a reduced
sentence to allow him to return to full time work in order to pay off his substantial
amount of restitution more quickly (R., pp.103-106), he asserts that the district court
abused its discretion in denying the leniency requested.

CONCLUSION
Mr. Grabe respectfully requests that this Court reduce his indeterminate
sentence as it deems appropriate. Alternatively, he requests that the order denying his
Rule 35 motion be vacated and the case be remanded to the district court for further
proceedings.
DATED this 30th day of March, 2017.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 30th day of March, 2017, I served a true and
correct copy of the foregoing APPELLANT’S REPLY BRIEF, by causing to be placed a
copy thereof in the U.S. Mail, addressed to:
DANIEL DUANE GRABE
INMATE #118106
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LYNN G NORTON
DISTRICT COURT JUDGE
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DEPUTY ATTORNEY GENERAL
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__________/s/_______________
EVAN A. SMITH
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